
, . 

JOHN ANDERSON, ROBIN 
LEBLANC,.MICHAEL NO. CS45852 SECTION 24
 
GUILLORY, TIMOTHY QUEEN,
 
RAMON LEBLANC, AND
 
CARL RICHARD, SR., 19TH JUDICIAL UISTRlCT COURT
 

ON BEHALF PARISH OF EAST BATON ROUGE
 
OF THEMSELVES AND ALL
 
OTHERS· SIMILARLY Sf]['UATED STATE OF LOU1SlANA
 

VS.•.:.' I:::;
;: ? . . . ~ 

• J "'-, 

TflE ~'tA-TE,OF LOUISIANA, THE
 
LOUlSMNA PUBLIC DEI'ENDER
 
BQARD ANDJMITCHELL BERGERON,
 
IN· Hi~H)FFICIAL CAPAC[TY AS THE
 
14THJUDlCfAL DISTRICT
 
P·UBLIC D~lfENDER
 

, ,.,I 

SECON!!.AMENDED CLASS ACTION COMPLAINT 
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~ 1. (.~ TQii i.&taiiivil rights ch.ss action seeking to restrain the continuing denial of constitutional 
. ...~ d"~: ~ 

.:.'·..',:,.rig~ts to .~s~~ of couns;:l by indigent criminal defendants in Calcasieu Parish, Louisiana. 
;< -<' :~,: .~~:~ i.;:/ fri' ifF 
:; :.-<:.: The~e right$.:; ~ guaranteed to indigent criminal defendants by the Sixth and Fourteenth 
!' ~~' ~'. • .._' :':1 ~.... 

.. I ,·1;.- I c. 0 0 

,..; ~~n&ll.enfS'~~ the United States Constitution, and Article I, Sections:2 and 13 of the Louisiana 
~M:" ~~:,:.i,~ r,,~ 

Constitution of 1974. 

2. The Sixth and Fourtetlnth Amendments to the United States Constitution arld Article I, 

Section 13 of the Louisiana Constitution of 1974 guarantee to every indigent person charged 

with a crime the right to cOl;nsel. In Calcasieu Parish~ the vast majority of indigt:~nt criminal 

defendants are represented b:r the Public Defender's Office. Contrac:t and assigned attorneys 

represent indigent defendantH whom the Public Defender's Office carlD.ot represent because of 

conflicts of interest. 

3. The failure of the delb'ndant State of Louisiana~ its Legislatwre, and the 14th Jud,icial 

District Court to provide adequate resources for indigent legal defensl~ in Calcasieu Parish has 

left the District Public Defender for the Parish and the Louisiana Public Defemler Bt)ard unable 

to carry out their duties to rrovide effective legal defense for indigent persons charged with 

felony offenses in the 14th Ju:licial District Court. Specifically, becaUSE: of inadequate resources, 

the Public Defender's OffiCI;' is unable to carry out even the most basic functions of legal 

representation, such as confl'::Ting with its clients, engaging in substantive investigation of its 

clients' cases, reviewing clietl::s' files, securing witnesses, and preparing for hearings and trials. 
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4. Nonetheless, the Public Defender's Office continues to acceFil: new cases in which the 

constitutional rights of indinent defendants are certain to be denied, and the Public Defender 

Board continues to allow thflt to OCcur. As a result, the State of Louisiana every day prosecutes 

citizens of the Parish and elEI~where who are unable to aftord a lawyel' to defend the:m. and who 

are denied their constitutional. right to be defended by effective counsel provided by the State. 

5. Pursuant to the Unikd States Constitution, the Louisiana Constitution of 1974 and 42 

U.S.C. § 1983. Plaintiffs, on behalfof themselves and all those similarly situated. seek injunctive 

and declaratory relief to restmin the continuing deprivation ofNamed Plaintiffs and Members of 

the PlaintiffClass of their right to legal representation. 

VENUE 

6. This Court has jurislliction over this action pursuant to Artit;le V. SectiOll 16 of the 

Louisiana Constitution of 19~'4. 

7. Venue is proper in East Baton Rouge Parish pursuant to Louisiana Annotated Code of 

Civil Procedure, Articles 42 :md 593, and Act 307 of the 2007 Regular Session, the Louisiana 

Public Defender Act, La S. t;:149.1. 

PARTIES
 

Named Plaintiffs
 

8. JOHN ANDERSON j:~ and at all pertinent times herein has becm a citizen of the United 

States. He had no criminal I'ecord at the time of his arrest and incarceration at thl~ Calcasieu 

Correctional Center ("CCC") on October 29, 2002. At his right to c01;msel hearing. held within 

72 hours of arrest, the CalcHsieu Parish Public Defender's Office ("PDQ") was assigned to 

represent him. No individual :.awyer was designated as his counsel at that time. 

9. After nearly four mon::l1s injail. on February 24, 2003. Andersotl filed his own motion for 

bond reduction. A hearing Wi;S set for March 19,2003. but was continued until March 26. 2003, 

at which point the motion w~. denied from the bench. 

10. Over six months afte:: his arrest, Anderson was arraigned OIL May 9. 2003. At his 

arraignment, Anderson met hifl PDO lawyer for the first time. 

11. Anderson's PD~ law}'~r did not visit or canter with him after this first meeting. Unable 

to contact his lawyer, Anderstlll wrote two lette~'s to the Court, complaining, among other things. 

that on his trial date he was nelt even taken from the jail to the courthous,e. 
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12. In October 2003, Anderson filed a motion to recuse his PD~ attorney. Anderson noted 

that he had not had any contact with his lawyer in six months and that his lawyer had failed to 

appear even at Anderson's h:,nd reduction hearing. 

13. Anderson's trial was ;cheduled for November 3,2003. As is typical of crilIlinal trials in 

Calcasieu Parish, his trial wall continued until March 8> 2004; on that date his trial was continued 

again. His trial was continued twice more-:-for a total of tour times~before Anderson entered a 

guilty plea in May 2005. Atlderson's decision to waive his constituti\)nal right to be tried by a 

jury and to enter into a plea :l.greement was influenced by the nwnerous delays of his trial date 

and by the length afhis detention while waiting tor trial. 

14. Because of inadequatf~ funding to the PDO> the lack of oversight and monitoring of the 

assistant pUblic defenders> 8l:Ld the excessive caseloads of Calcasieu Parish's public defenders l 

Anderson was denied the effhctive assistance of counsel in violation of the federal and Louisiana 

constitutions. 

15. ROBIN LEBLANC ("Robin") is and at all pertinent times herein has been a citizen of the 

United States. A pipe fitter and welder by trade, Robin is a military veteran who had no prior 

criminal record at the time !)f his arrest on January 14, 2003. lnitlally unable to tnake his 

$600,000 bond, Robin was nonfined in the ecc between his arrest and his en~y of a plea 

agreement nearly two years h~ter. 

16. Robin was not indicted until March 6,2003 and his arraignmell,t was schedulled for June 

of 2003. At the arraignment, a PDO lawyer was assigned to represent Robin. Robin called his 

lawyer countless times after the arraignment but was unable to reach him. Robin never met this 

lawyer, who no longer works in the PDO. 

17. On August 12, 2003, ::lobin filed a writ of habeas corpus and motion for bond reduction. 

On September 25, 2003, Robill appeared before the court. 

18. When he appeared bebre the ju.dge, Robin's PD~ lawyer was not present. ·When Robin 

told the judge how his public defender waS entirely inaccessible to him, the judge assured Robin 

that he would have the lawyel meet with Robin. The lawyer never contacted Robin. 

19. Finally, the PD~ Exel:utive Director took over Robin's case in the fall of 2003. While 

represented by the PDO, Robin's case was scheduled for trial on nine dates between December 

8,2003 and December 12,2005. 
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20. In December 2003. Robin's mother filed an ethical condtlct complaint against the 

attomeys in the PDO. Robids mother asserts that she called the PD~ "at least 75 times" but no 

attorney has ever returned h:r calls, and that "[t]his is America. Legil representation is the law. 

And yet, there is no adequatE~ representation for my son." 

21. The Louisiana Atton:.ey Disciplinary Board notified the PD~ lawyers of the complaint 

flied against them. In his m.andatory response to the ethical conduct complaint the PDO's 

executive director noted that the caseloads for attorneys in the PDO, along with the general lack 

of resources available to the YDO, greatly affect the representation that PD~ lawyers can provide 

their clients. 

22. During the twOftand-i~·half year period that Robin was represented by the PDO, another 

PD~ lawyer :filed a motion (0 suppress certain evidence on Robin's behalf, but as his seventh 

trial date approached in JUlle 2005, the Executive Director informed Robin that he was not 

prepared to go to trial because he had not had time to review Robin;s case. Robin etltered into a 

plea agreement in December :2005, almost three years after he was arrested. Robin's decision to 

waive his constitutional rigJlt to be tried by a jury and to enter into a plea agr~~ement was 

influenced by the numerous delays of his trial date and by the lengJ:h of his deteintion while 

waiting for trial. 

23. Because of inadequat:: funding to the PDO, the lack of oversi~;ht and monitoring of the 

assistant public defenders, atld the excessive caseloads of Calcasieu Parish's public defenders. 

Robin was denied the effecti'/e assistance of counsel in violation of the federal and Louisiana 

constitutions. 

24. MICHAEL GUILLORY is and at all pertinent times herein has been a ciiizen of the 

United States. Guillory was gainfully employed as a radio announcer and disc jockl~Y when he 

was arrested on August 29,2)02. Guillory was a client of the PD~ and, afier bis art'est, a PD~ 

lawyer was assigned to represnnt him. 

25. After his lawyer filed;U1 unsuccessful motion to have Guillory's bond reduced, Guillory 

had no contact with the PD~ Jar six months. He tried numerous times to contact his lawyer but 

she was entirely unavailable k him. 

26. On January 22, 2003, Guillory's fiancee wrote a letter to the PDQ's executive director, 

pleading with him to provide Guillory with som.e information on bis case. On JUDI:: 28, 2003, 
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Guillory wrote his own letif::: to the PDO's executive director and implored him to provide any 

sort ofupdate on Guillory's ,;,ase. 

27. At some point there2:fter. the PDQ's executive director began to represent Guillory. He 

filed a speedy trial motion a~ld the court set a trial date of September 8, 2003. Two days before 

the trial date, the Distriot Atlomey's office disclosed previously undisclosed materi:al. The new 

information forced Guillor:i"s lawyer to ask for a continuance a:lld the trial was set for 

September 22, 2003. On tllat date the trial was continued again, and eventuaJJ.y a date of 

February 5, 2004 was set. On that date, the trial was continued for a third time and the court set 

a trial date of May 24, 200+. On that date, Guillory's trial was rescheduled agalin. In total, 

Guillory's trial date was refixed at least ten times before he entered into a plea a.greement in 

February 2007. Guillory's C:,~cision to waive his constitutional right to be tried by a jury and to 

enter into a plea agreement was influenced by the numerous delays of his trial datl~ and by the 

length ofms detention while "waiting for trial. 

28. Because of inadequat,~ funding to the PDQ, the lack of oversight and monitoring of the 

assistant public defenders, alld the excessive caseloads of Calcasieu Parish's public: defenders, 

Guillory was denied the effe(:tive assistance of counsel in violation of the federal and Louisiana 

constitutions. 

29. TIMOTHY QUEEN is and at all pertinent times herein has been a citizen of the United 

States. Queen was arrested Oll November 19,2008. Queen was placed in the CCC, where he has 

been confined ever since. On. January 16, 2009, Queen nlade his first appearance in court at a 

bond reduction hearing. Though the hearing had. been rescheduled Jive times, Queen's PDO 

lawyer was unprepared for "the hearing, and the Judge passed on th(~ motion. Queen's PD~ 

lawyer inionned him that 6e reason fox his lack of preparation is his massive caseload of 

between 430 and 500 cases a1: anyone time. 

30. Queen fOWld the assi~itance of his PDQ lawyer to be so illeffet~tlve as to fowe him into 

the difficult choice of filing f. motion to proceed pro se. Queen would not have made the choice 

to represent himself had he '~~en able to obtain effective assistance of counsel from the PDO. 

Queen's trial was initially sc::leduled for September 14.2009, but the (~ourt rescheduled his trial 

date. Queen remains incarcel'!lted in the CCC awaiting trial. 

31. Because of inadequat;~ funding to the PDO, the lack of oversight and monit1oring of the 

assistant public defenders, alld tht' excessive caseloads of Calcasieu Parish's public defenders, 

DCOl :547838.3 5 

9GLGE8E9GG68 39\;j'd 



,.~-... 

Queen has been and is being .;.enied the effective assistance of counsel in violation of the federal 

and Louisiana constitutions. 

32. RAMON LEBLANC I"Ramon") is and at all pertinent tixnes herein has been a citizen of 

the United States. He was m'rested on May l~ 2003 and became a client of the PD~ almost 

immediately thereafter. He hlls been confined in the CCC ever since his arrest. 

33. The District Attomey:;~ Office did not :file a bill of charges until December 3, 2003~ after 

Ramon had sat in jail for o'ler seven months. After charges were filed against him, Ramon 

called the PDQ ntln1eroUS tin::~s. Each time he called~ he was instructed to hold the !:ine but then 

was forced to hang up becau:;e the CCC-mandated fifteen minute time limit on phOlle calls had 

expired. 

34. On February 9~ 200~~, Ramon was arraigned via a video link from the CCC to the 

courthouse. After the arraigLnent, he finally spoke on the phone with the PD~ lawyer assigned 

to his case, who told him to call back to set up a time for her to me:et with him llt the CCC. 

Ramon called back numerou~ times, but never received any response. 

35. On March 11, 2004~ Ramon filed a pro se motion to quash:. but never rl~ceived any 

response. 

36. Ramon never received a good explanation from anyone from the PD~ abou,t what was 

happening to him or his cas::. Even on February 1, 2005, the day Ramon entered into a plea 

agreement. his conversation with his public defender was less than two minutes long. The PD~ 

lawyer urged Ramon to aCt:ept the deal the State was offering, 'but Ramon was given nO 

meaningful answer to his request that she explain why he should take the deal. Fee:ling that his 

lawyer did not know much ~,bout the specifics of his case and uncomfortable relying on her for 

advice, RMnon accepted the tLgreement and received a 25-year sentenc(:. 

37. Because ofinadequale funding to the PDO, the lack of oversight and monitoring of the 

assistant public defenders, ~.tld the excessive caseloads of Calcasieu Parish's public defenders, 

Ramon was denied the effedive assistance of cOWlsel in violation of the federal and Louisiana 

constitutions. 

38. CARL RICHARD, ~)R. is and at all pertinent times herein has been a citizen of the 

United States. He was arre:Hted on February 20, 2003, was released on bond. and was arrested 

again on September 15~ 200:~ and became a client of the PD~ almost immediately thereafter. 
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39. Richard tried to contac::·; his PD~ lawyer by phone. On the rare occasions his lawyer took 

Richard's calls, he would tell ::Uchard that he planned to meet with him but then would not visit 

Richard. 

40. In fact. Richard met with his POD lawyer outside of a courtroom only once, after more 

than two-and-a-halfyears of dlltention. 

41. Despite his repeated requests, Richard never saw any papers, evidence 01' discovery 

related to his case or the chal:ges against him. lie filed a successful pro se motiOl1 for DNA 

testing, which is a rare occum:nce in Calcasieu Parish. 

42. Richard entered into a plea agreement on March 7,2006. On that day, Richalt'd's lawyer 

urged him to accept the deal t·~ing offered by the State. In response to Richard's requests for an 

explanation of what the deal meant. Richard's lawyer told him that he did not have time to 

explain it and that if Richard tud not take the deal. he could be sentenced to life in prison. Not 

knowing what to do, Riclwd agreed to the deal and was subsequently sentenced to 25 years in 

prison. 

43. Because of inadequate: funding to the PDO. the lack of oversight and monitoring of the 

assistant public defenders, and the excessive caseloads of Caloasieu PMish·s public defenders. 

Richard was denied the effecdve assistance of counsel in violation of tne federal and Louisiana 

constitutions. 

Defendants 

44. The Constitution ofth:: United States prohibits Defendant THE STATE OF LOUISIANA 

from depriving any person of life, liberty or property without due process of law. The State of 

Louisiana consistently bas de}rived Named Plaintiffs and Members of 1he Plaintiff Class of life. 

liberty and property without due process of law, by prosecuting them for felony offenses while 

not adequately funding, II1l:nitoring. or otherwise providing the Calcasieu Padsh Public 

Defender's Office with the :lecessary resources to provide Plainti:ffi~ with a con:gtitutionally 

adequate systenl for their ddense. Defendant the State of Louisiana is therefore depriving 

Named Plaintiffs and Members of the Plaintiff Class of their right to the effective assistance of 

counsel in violation ofthe fed~ral and Louisiana constitutions. 

45. The Public Defender Act grants Defendant THE LOUISIANA PUBLIC DEFENDER 

BOARD ("LPDB") "all reglliatory authority, control, supervision, alld jwisdictiolll, including 

auditing and enforcement, atLd all power incidental or necessary to such regulatory authority, 
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control, supervision, and juri~:jiction over all aspects of the delivery of pUblic defender services 

throughout the courts of the state of Louisiana." La. S. l5:l47(A). The LPDB is "a body 

corporate with the power to sue and be sued." La. S. 15:146(A). The LPBD is: ultimately 

responsible for providing the 14th Judicial District Public Defender's Office with the necessary 

resources and staffing to pr~:,vide constitutionally adequate assistancc~ of counsel to indigent 

criminal defendants in Calc:;'sieu Parish. Furthennore, the LPDB has the respo~nsibility· to 

perfonn the following functions, among others: 

a. Adopt rules ro implement the Louisiana Public Defender Act. La. S. 

I5: I47(B)(2); 

b. Review and al)prove the strategic plan and the budget submitted by the State 

Public Defender, th~: regional directors, where applicable, and the district public 

defenders. La. S. 15:] 47(B)(3); 

c. Submit an aru:lual report to the Louisiana Legislature concerning the status of 

public defense servicl:s throughout the State, including Calcasieu Parish. The Board is 

required to include Hny recommended changes to the law 1l.ecessary to improve the 

provision of public (, :fender services in Louisiana, a detailed. accounting of all funds 

received and spent b~r the LPDB during the course of the ye'ar, and a comprehensive 

report on caseloads in each district, including the 14th Jl.ldicial Distril~t. La. S. 

15:l47(B)(4); 

d. Establish and modifY as necessary a plan to provide :lndigent criminal defense 

services throughout tile State, including Calcasieu Parish. La. S. l5:l47(B)(5). 

46. By allowing the 146 Judicial District Public Defender;s Office to contin1ile to accept 

clients who cannot effectivel.y be defended given available resources:, Defendant the Louisiana 

Public Detender Boar.-d has d'~prived Named Plaintiffs 8ud Members ofthe PlaintiffClass of their 

right to the effective assistaJme ofcounsel in violation of the federal and Louisiana constitutions. 

47. Defendant MlTCHE::.L BERGERON is the District Public Dejender for the 14th Judicial 

District in Calcasieu Paris}:., Louisiana. As District Public Defend(~r, Defendant Bergeron is 

required to perform the folle,wing functions, among others: 

a. Manage and supervise all public defender services in Calcasieu PaLtish. La. S. 

15:161(E)(I). 
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b. Prepare and sl;.":>mit to the Public Defender Board an annual operating bUdget as 

well as monthly budge'; reports. La. S. 15:161(E)(2)-(4). 

c. "Work in conjl;nction with. the compliance officers to ensure that public defender 

assignments within [C:u.casieu Parish] comply with the standards and guidelines adopted 

pursuant to rule by the board and the Rules of Professional. Conduct" La. S. 

15:161(E)(5). 

d. Employ and supervise the work of district personnel. La. S. 15:161(E)(6)-(7). 

e. Implement the standards, guidelines and procedures e:ltablished by the board, 

state public defender, und regional director in Calcasieu Parish. La. S. 15:161(E)(1O). 

f. "Maintain a cLeot workload for the district office as detennined by the regional 

director, where applicable, the state public defender, and the board.'" La. S. 

15:16l(E)(lI). 

g. Advise the re,i~ional director, where applicable, and '~make recommendations 

regarding the method of delivery of public defender services for the district for 

submission to the boaId for board approval." La. S. l5:161(E)(1.2). 

h. Employ, set c:lmpensation levels for, manage, and telminate as necessary all 

district personnel. La. S. 15:161(E)(l3). 

48. Defendant Bergeron i:; responsible tor the day-to-day operations of the 14th 1udicial 

District Public Defenders C:ffi.ce. Because Defendant Bergeron lacks sufficient staff and 

resources to provide Named :f'laintiffs and Members of the Plaintiff C:lass with cons.titutionally 

adequate assistance of COilllSe1, Defendant Bergeron's continuing a.cceptance of clients is 

depriving Named Plaintiffs ~~tld Members of the Plaintiff Class of their right to the effective 

assistance of counsel in violation of42 U.S. § 1983 and the federal and Louisiana con:~1itutions. 

ICLASS ACTION ALLEGATIONS 

49. Pursuant to Louisiarul. Code of Civil Procedure Article 591, the Named Plaintiffs bring 

this suit on behalf of themselves and all others similarly situated who al,'e or will in the future be 

adversely affected by Defendants' conduct. The Named Plaintift's seek declaratory and 

injunctive relief from Defenl:.ants' failure to ensure that the Calcasieu Parish Publi.c Defender 

system provides constitutiol'1;~lly adequate assistance of cOWlSel to individuals eligible for and 

entitled to its services. 
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50. The class that the NaIJ:led Plaintiffs seek to represent comprises all adults who are or will 

be entitled to appointed cOWlHel to represent them against criminal cmu-ges in the 14th Judicial 

District in Calcasieu Parish. This Comt granted Plaintiffs' Motion £:>r Class Certification on 

May 29.2007. 

51. The elements for class certification are met in this case: 

a. The class is so numerous that joinder ofall members is impracticable. It is a fluid 

class composed of hundreds of Clll1'ent and future indigent criminal defendants in 

Calcasieu Parish. Lou.siana. 

b. There are que:m.ons of law and tact common to the Members of the Plaintiff 

Class, including. but Ilot limited to~ whether Calcasieu Parish's Public Deftmder office 

has been and continl:.es to be plagued by systemic deficiendes. including ex.cessive 

caseloads. severe undf~rstaffing, inadequate resources. a lack of monitoring, and defective 

policies and procedUles; whether these systemic deficiencies in the Public Defender 

office deprive class m.embers of the right to the effective a$,sistance of counsel; and 

whether the failure to provide counsel violates rights guaranteed to Named PI~aintiffs and 

Members of the Plai.tluff Class by the Sixth and Fourteenth Amendments to the United 

States Constitution as well as by State constitutional and statutory law. These questions 

predominate over an)· questions affecting only individual members. Thus. a class action 

suit is superior to 01~iJ.er available methods for fairly and efiiciently adjudicating this 

controversy. 

c. The claims of the Named Plaintiffs are typical ofthe claims of the clwls in that the 

constitutional and stitutOry deprivations caused by Defend<wts and claimed by the 

Named Plaintiffs aIL: the same for all other Members of the Plaintiff' Class and 

predominate over individual claims. 

d. Having no in1:erests antagonistic to the class, the Named Plaintiff's will fairly and 

adequately protect ·the interests of the class. They are represented by at.torneys 

experienced in complex civil litigation. 

e. The class is (Ir may be defined objectively in. tenus of Elscertainable criteria, su~h 

that the Court ma;, determine the constituency of the class for purposes of the 

conclusiveness of an:r judgment that the Court deems appropriate. 
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f. The prosecuti(ttl of separate actions by individual members of the class would 

create a risk of incon:listent or varying adjudications and would establish incompatible 

standards of conduct :6:1" the parties opposing the class. 

g. Because Defel:.dants have consistently acted and refused to act on grounds 

generally applicable 1;:> the class, the class may be defined objectively in terms of 

ascertainable criteria. A.ccordingly~ fmal declaratory and injunctive relief with respect to 

the class as awhole is appropriate. 

h. Lastly, due to Defendants' acts addressed in this com.plaint, most individual 

members of the class ',vould be Wlable to pursue the claims brought forth herein without 

class certification. 

FACT~LENTlTLING PLAINTIFFS TO RELn~F 

Overview of the Litigation 

52. Plaintiffs initially filed their complaint on September 23, 2004 in the 14th Judicial 

District Court of Louisiana ("14th JDC"). The original complaint made similar allegations to 

those herein - that the systen:. for providing counsel to indigent defend.ants in the 14th Judicial 

District violates guarantees 0::' the effective assistance of counsel contained in the 6th and 14th 

Amendments to the United 81a.tes Constitution and Article I, Sections 2. and 13 ofthj:~ Louisiana 

Constitution of 1974. The cc;LU1 of appeal ordered a change of venue to this Court on June 27, 

2006 and this Court granted Plaintiffs' Motion for Class Certification on May 29,2007. 

53. Shortly after this Cou:t certified the class, the Louisiana Legislature enacted Act 307 of 

the 2007 Regular Session, th(: Louisiana Public Defender Act of 2007. La. S. 15:141-184 ("Act 

301"), which, among other tJ:ings, created a state~wide public defend(~r program and provided 

additional fimding for it. In I'esponse to this new legislatio~ DefendaJlts moved to dismiss the 

original complaint as moot. Plaintiffs opposed the motion, but, becau.se Plaintiffs s:ought only 

injunctive and declaratory rellef, they agreed to an. infonnal stay of thl: proceedings to give the 

State an opportunity to implement Act 307. This Court denied tht~ IIlotion to dismiss and 

infonnally stayed these procel~dings to allow the parties to monitor the State's iropler.nentation of 

Act 307. 

54. After allowing the Slate two years to implement Act 307 and to con-ect the grossly 

inadequate staffing and funding disparities in the Calcasieu Parish I1ublic Defend.er's Office, 

Plaintiffs have leamed through investigation that the indigent defendants in thl~ 14th IDC 
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contin~le to have their consti111tional right to the effective assistance of counsel violated because 

of inadequate resoW'ces and staffing and a lack of oversight and monitoring in the Public 

Defender)s Office. Plaintiffi: therefore sought to reopen this litigation and this Court issued a 

new scheduling order on Jun~~ 26, 2009. Plaintiffs filed their Amended Complaint on. August 24, 

2009. 

55. On November 6) 200~1, Defendants filed peremptory exceptions to Plaintiffs~ Amended 

Complaint. Plaintiffs filed tJ:.eir Opposition to Defendants' PeremptOly Exceptions on January 

11) 2010 and Defendants filE~d their Reply on March 1, 2010. After hearing oral a:rgument on 

March 8,2010, the Court ovc:rruled Defendants' Exception of No Right of Action and sustained 

Defendants' Exception of No Ca'use of Action. In the same Judgment, the Court granted 

Plaintiffs leave to file a SeCOlld A1nended ComplaiI,l.t. 

Louisiana's Indigent Defenlle System 

56. .Article I, Section 13 I)f the Louisiana Constitution of 1974 guarantees to any indigent 

person charged with a crime that could result in his incarceration the right to a court-appointed 

attorney. The Constitution fmther charges the state legislature to establish "a unifoml system for 

securing and compensating CI:IUllsel for indigents." 

57. The Louisiana Supreme Court has held that the assistance of counsel means "that the 

lawyer ... has the time and resources to apply his skill and lmowledg,e to the task elf defending 

each ofhis individual clients." State v. Peart, 621 So.2d 780, 789 (La. 1993). 

58. Louisiana has drastimilly failed to provide adequate resource:s to its indi~rent defense 

system. In June of 2003 the House ofDelegates of the Louisiana State Bar Association approved 

a resolution holding in part that "Louisiana is one of a minority of sta1es ... that do not assume 

at least half of the constitutiOJla1 obligation to fund indigent defense services at the state level." 

59. The House of Deleglttes also observed that Louisiana is the o:ll1y state "that attempts to 

:fund the majority of its obli i~ation through court costs collected on criminal offensl,~s, primarily 

traffic tickets." 

60. The Louisiana Legislature passed Act 307 in an attempt to cure these funding and staffing 

deficiencies in Louisiana's ]lublic Defender program. Act 307 provides for an appropriation of 

funds to each judicial distri<:t, such that the Public Defender program no longer reEes solely on 

court costs as its source of funding. Act 307 also imposes new responsibilities on the Public 

Defender Program, such as assigning assistant public defenders to handle childreltl in need of 
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care cases. These new respcttlsibilities require the Public Defender Oflice for Calcasieu Parish to 

allocate additional resources and staff to non-felony cases. 

61. Possibly the most cOl:iStitutionally inadequate parish in the statE! for indigent legal defense 

is Calcasieu Parish, whose r:lyriad inadequacies have been called into constitutionwl question by 

such independent publicatiOlls as the Louisiana Bar Journal. 

Lock of Oversight or MoniF0l"ing 

62. Defendants the Stat\:: of Louisiana, the Louisiana Public Defclnder Board, and Mitchell 

Bergeron and his predecesscs have failed to ensure that indigent criminal defendants in the 14th 

Judicial District ofCalcasieu Parish receive constitutionally mandated .assistance ofc:ounsel. 

63. Specifically, the Statl~ of Louisiana, the Louisiana Public Defender Board, alnd Bergeron 

and his predecessors have failed: 

a. To implemenl a meohanism that actually monitors the 'performance of Louisiana' IS 

public defenders, inc,luding the assistant public defenders of Calcasieu Parish;; 

b. To adopt and I~nforce criteria for evaluating its public dt:fenders; 

c. To establish ~l constitutionally adequate system for monitoring and overseeing the 

assignment and reassignment ofcases to public defenders; 

d. To establish a budget and strategic plan to insure that public defenders in 

Calcasieu Parish h;~ve the resources to investigate casefl, prepare for 1rials, or 

conunumcate with clients in a timely and adequate fashion. 

64. The State of Louisiana's failure to provide the LPDB and District Public Defender 

Bergeron with adequate reS(lurces is the primary cause of this lack of oversight and monitoring 

of the 14th Judicial District Public Defender's Office. 

Ina4egnste Funding 

65. The State of Louisl;nJa consistently has failed to fund indigent defense adequately. 

Louisiana's funding of its itldigent defense system has not kept pact: with the demand for the 

services in Calcasieu Parish. 

66. Because the State hu consistently failed to provide necessary resources, allld because it 

continues to bring crimin.al prosecutions in its name knowing that indigent defendants will not be 

adequately represented. the Named Plaintiffs and Members of the Plaintiff Clas;s have been 

denied their right to the eff'ec:tive assistance ofcounsel. 

, 
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Calca!i~"U. Parish's Constitu·tionany Deficient Indigent Def.~q,se Sy!!!:m
 

Overview
 

67. The Indigent Defend::r Board for the 14th Judicial District :flas establishE~d a Public 

D~fender's Office that is cUrl 4mtly managed by Defendant Mitchell Bergeron, in which assistant 

pUblic defenders represent most indigent adults charged with crimes. Contract attorneys and 

occasionally assigned attoml'ys represent the defendants whom the PD~ cannot represent, 

generally because ofconflicts of interest. 

68. The PDQ represented nearly 90 percent of the approximately 2,500 to 3.000 persons 

charged with felonies each y<:ar in Calcasieu Parish as of September 2004. The vast majority of 

these cases were resolved by plea bargain, most often nearly a year and a halfafter arrest. At the 
/ . 

time Plaintiffs flIed their (Iriginal complaint, the PD~ also handled approximl;\tely 3.500 

misdemeanor cases per year. 

69. The PDO serves the l·~th Judicial District Court of Louisiana. The PDO assigns only one 

attorney to represent persons ,1Ooused of felonies in each of the seven divisions of the court. One 

attomey is responsible for llandling all felonies that require a mandatory life sentence. The 

remainillg attomeys handle misdemeanors~ juvenile cases~ and city CO'UIt cases. 

70. The primary sources :>f funding for the PDO consist of funds appropriated to the PD~ 

through Act 307 as well a~, court costs assessed· on traffic fines and a portion l)f the bond 

forfeitures collected by the CI:-urt. From these and other sources, the PD~ had projected revenues 

of $950~OOO for 2009. On inlbnnation and belief, it is likely that the PD~ received l.ess revenues 

than were projected. 

Staff and Caseloads 

71. On information and 1,elief, a Calcasieu Parish assistant public defender handling felonies 

can have approximately 43C open felony cases at anyone time and a greater number of felony 

cases over the course of all entire year. Defendant The Louisiana Public Defender Board's 

caseload standards recommclQ.d that a public defender not handle morCl than ISO-2Q() non~capita1 

felony cases per year. Th~: American. Bar Association recommend.s that a criminal defense 

attorney not handle more thlm 150 non-capital felonies per year. Th,e average ca8'l~load carried 

by a staff attorney in the ':alcasieu Parish PD~ is therefore mon~ than twice the standard 

established by the Louisiar.l Public Defender Board and more than two and a half times the 

national standard. Furthert:tore, the one attomey that is responsible for all of the felony cases 
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that carry a. mandatory life SCl:ltence has approximately 43 open cases at present. The LPDB's 

standard limits the caseload 1;;> 15-25 mandatory life cases per lawyer per year~ the Calcasieu 

PDQ lawyer handling these s~:tiOU$ felonies therefore carries a caseload far greater dum the limit 

that the LPDS has set for sucb cases. 

72. Ihe PDQ's staff is too small to adequately meet its consider,able legal and logistical 

needs. While Act 307 incr'::ased the funding for the Calcasieu PD~ so that it could hire 

additional staff attorneys, thl: legislation has also imposed additional responsibilities on the 

office by requiring it to handle: new types ofcases that it previo'l:l.isly had declined to aol~Pt. 

73. As of August 2009, tile PD~ had 29 full-time employees: e;leven staff attorneys, an 

office adnlinistrator, five inve:;tigators, nine administrative assistants, one financial. assistant, an 

administrative assistant who ;ls also responsible for data entry. and District Publk Defender 

Bergeron, who, in addition te· his considerable administrative duties, also handles a significant 

case1oad. The PD~ also cu:tently employs four contract attorneys who provide 'IXlWlSel on 

matters involving bounced checks) delinquent child support paymel1ts, juvenile cases, and 

misdemeanors. The PD~ em:~loys contract attorneys to handle the many felony ca!~es that the 

staff attorneys cannot handle due to conflicts with their other indigent clients. 

74. Not only is the PD~ inadequately staffed relative to its caseload. but its attorneys are 

insufficiently compensated fo.! their work. This results in low morale 21D.d high turnover anlong 

the assistant public defendem. The lawyers in the District Attorney's Office C"DAO") are 

compensated at a rate much hl:~er than the POD lawyers. 

75. Another tangible resulr of the PDO's low compensation is that the PDQ is co,mpelled to 

permit its attorneys to represent civil clients in addition to their public defender duties. Without 

permitting attorneys to have )rivate practices, the PDO would not be able to attrallrt qualified 

attorneys because of the low level of compensation the PDQ is able to provide. Cc:mducting a 

private practice further dimirlishes the time that PDQ attorneys can devote to tfu~ir criminal 

cases. 

76. In addition to being ullderpaid, the attorneys in the PDQ are significantly ov·erburdened. 

A felony attorney in the Ca!(:asieu Parish PDO may be responsible for approximately 430 open 

felony cases on any given da:', including capital cases and appeals. M·:)reover. the elO8Ctment of 

Act 307 has not decreased thl~ PDO's unmanageable caseload; ifanything) it has exacerbated it. 
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77. Prior to the enactment of Act 307, the Calcasieu Parish PD~ refused to take on Children 

in Need of Care cases, becauHe of its limited resources and staffing. The statute nClw requires 

that the PDO devote one of :.ts staff attorneys to handle these cases. Furthennore, two staff 

attomeys are assigned only ju'\'enile cases, one staft' attorney is assigned only misdemeanors~ and 

another staff attorney is assi~;[led felony cases that carry mandatory life sentences. leaving the 

seven remaining staff attorneys to handle all of the felony cases that do not require a mandatory 

life sentence. 

78. The result of Calcasie',l Parish's assistant public defenders carrying these high caseloads 

is to deprive indigent defendw:ts of the right to the effective assistance ofcounsel. 

~ Comparison of Criminall~rosecutionsin Calcasieu Parish with Nntional Aver!~It~ 

79. Nationwide, 90 perceIlt of all felony cases are resolved within one year of arrest; as of 

September 2004~ in Calcasiel.l Parish; only 20 percent of felony cases were disposed of within 

one year ofarrest. 

80. Nationally, the averag,; time from arrest to disposition for felony cases is 214 days; as of 

September 2004, in Calcasiet, Parish, such disposition took an average of 501 days, over twice 

the national average. 

81. While the number of ,:riminal charges filed in the 14th Judicial District is similar to the 

number of filings in other disticts of similar size, the number of cri.nrin:tl trials is unusually low. 

Nationwide, districts the size of the 14th Judicial District averaged 67 criminal jury trials per 

year at the time Plaintiffs filc:d their original complaint in September 2004. At that same time; 

the 14th Judicial District avel:aged between 8 and 10 criminal trials per year. At present, the 

PD~ lawyers handling felo:l:lies in Calcasieu. Parish try only one to two cases per year on 

average. 

82. Nationa11y~ about 5% ';If criminal defendants had their cases decided by ajury in 2004. In 

the 14th Judicial District, apptoximately 0.25% ofcriminal defendants received jury trials. 

83. The lack of jUry tria.s in Calcasieu Parish applies only to criminal cases: statewide, 

Louisiana had three times as many criminal trials as civil jury trials as of September 2004, but in 

the 14th Judicial District, theJ:e :were twice as many civil trials as there were criminal trials. 

Pre-trial Treatment of Indi~i;ent Dt:fendants in Calcasieu Parish 

84. The heavy caseloads of Calcasieu Parish pnblic defenders contribute to extraordinary 

delays in the processing of cases. These delays are indicative of the constitutionally inadequate 
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representation being provided by the State of Louisiana, the Louisiana Public DefeIlder Board, 

and District Public Defender IIergeron. 

85. In Louisiana, a defendant learns the exact crimes "With which he or she has been charged 

when the DAD files a bill of (:barges. In 2004 in Calcasieu Parish; the DAO did not file a bill of 

charges until an average of 18t) days---or six months-after an individual had been arrested. 

86. Nationally, on averag::, nearly half the telony charges filed by district attomeys as of 

2004 had been disposed ofin less time after arrest than it took the DAO to charge its defendants. 

87. Louisiana's Code of Criminal Procedure, Article 701 mandates that the maximum time 

permitted for issuing a bill o~' charges for an incarcerated adult arrested on felony charges is 60 

days, and 150 days when the defendant has posted bail. If the state faihl to meet thesl;: deadlines, 

tile defendant may :file a mo1:.on for release that the court will grant unless the prosecutor can 

show ~just cause" for the failme. 

88. Absence of counsel permits the DAD to hold an indigent defendant for mo:nths betbre 

filing bills of charges, in cleat violation ofLouisiana law. 

89. After the DAG files the bill of charges. a defendant is anaignec~ during which he or she 

stands before a judge and en!c:rs a plea ofeither "guilty" Or "not guilty." 

90. Louisiana's Code of Criminal Procedure mandates that anmaigmnent must be set 

within 30 days of a bill of churges being filed. As of 2004 in Calcasieu Parish, det'Emdants were 

not arraigned for an average (If 129 days after the filing ofa bill of charges. 

91. After an indigent def:ndfll1t had been arraigned in Calcasieu Parish in 2004, it took an 

average of 186 days, or more than six months, for the case to be resolved. 

92. The PDO's treatment of '~en day orders" thwarts the efforts of the Named Plaintiffs and 

Members of the Plaintiff Cla~;s to file pro se motions for speedy trial, discovery, andl to suppress 

statements and evidence: 

a. When an indLrent defendant in Calcasieu Parish files a pro se motion challenging 
'.' 

the substance of the (;h.arges against him, the judge presiding over his or her case issues a. 

"ten day order," ordcing the public defender representing the indigent defendant, within 

ten days, to adopt the pleading, to supplement the pleading, ,or to explain to the client 

why he or she is witl.1rawing the pleading; 
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b. Due in large F'att to their heavy caseloads) public dej~nders in tlu~ Calcasieu 

Parish PD~ ro'Utinely ::ail to respond to these orders; resulting in the pro se motions never 

being heard. 

93. Thus, Named Plaintiffs and Members of the Plaintiff Class typically have l)j) means to 

bring legal issues to the co·;Irt's attention, advocate on their own behalf, or preserve their 

constitutional rights because (Le merits of their pro se motions are rarely heard by the 'court. 

lIPless Enioined. Defendant! Will Continue to Violate lite ~onstitution91 Rights o,r the 
Named Plaintiffs and l\'JSpt~!:;O;;~}'S';'_ol;l;of=-t:::h==e~P;..:19=i=n::::tiff:::..:C=:;la=ss 

94. As a result ofDefend~lnts' acts and omissions, the Named Plaintiffs and the M:embers of 

the PlaintiffClass have sufferJ;:d or are at imminent risk of suffering hann. 

95. Among other deprivalions, Named Plaintiffs and Members of the Plaintifi: Class are 

effectively deprived of consul Iation and communication with their attomeys. As a result, Named 

Plaintiffs and Members of the Plaintiff Class have made and will continue to make crucial 

decisions directly affecting fu,;:ir rights without having received constitutionally-mand.ated advice 

from legal coWlSel. 

96. The limited advice tlu::; the Named piaintiffs and the Members of the Plaintiff Class have 

received from their legal cowLsel has been issued without sufficient factual or legal investigation. 

PD~ lawyers often provide ]l~gal advice without command of the facts underlying ,llie charges 

against their clients. 

97. Like all practicing m:mbers of the Louisiana Bar, the staff and contract attorneys who 

represent indigent defendant: in Calcasieu Parish must comply with the Louisiana Rules of 

Professional Conduct, includillg but not limited to: 

a. Rule 1.1(a), 'Which requires alllawyets to "provide competent representation to a 

client. Competent rel)resentation requires the legal knowledgt~, skill, thoroughness and 

preparation reasonabl!1 necessary for the representation." La. R. P. C. 1.1(a). 

b. Rule 1.3, wlLch requires all lawyers to "act with reasonable dilligence and 

promptness in repres~:tltinga client." La. R. P. C. 1.3. 

c. Rule 1.4, wbi~;h requires all lawyers, among other things, to "reasonably consult 

with the client about ·:he means by which the client's objectives are to be ml;~t," to "keep 

the client reasonably infonned about the status of the matter," to "promptly 'Xlmply with 

reasonable requests lor information," and to "give the client sufficient information to 
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participate intelligently in decisions concerning the objectives of the representation and 

the means by which th;:y are to be pursl.led." La. R P. C. 1.4. 

98. Because the CalcaSietl Parish assistant public defenders carry excessive casj~loads, and
 

because their defenders' salades are so inadequate as to force the DiHlrict Public Defender to
 

permit the assistant public de1imders to oarry a private, civil docket to supplement their incomes,
 

the assistant pUblic defenders in Calcasieu Parish are unable to comply 'with the Louisiana Rules
 

of Professional Conduct relatc:d to competence~ diligence, and communilcation with their clients,
 

among others.
 

99. The Named Plaintiflil and the Members of the Plaintiff Class thus have been 

unconstitutionally deprived 0:: opportunities to present meaningful defc:nses. Consistently they 

waive their constitutional rights, including their right to be tried by ajury of their peers~ without 

legally adequate oonsultation (Ir advice. They have been deprived ofthe services of investigators 

and expert witnesses. They hlLve not been offered meaningful benefits :in exchange for pleading 

guilty. Their cases are not beillg prepared for trial. 

100. The facts lead to the ::nvariable conclusion that Defendants will continue to violate the 

constitutional rights' of the Na::t1ed Plaintiffs and,the Members of the PlaintiffClass: 

101. Defendants have perslsted in this wrongful conduct despite ac;tual and/or constructive 

knowledge that indigent defeI1dants were being deprived of their right to counsel. 

102. The enactment of AC1: 307 bas taned to date to cure the constitutional deficiencies in 

Calcasieu Parish. 

LEGAL CLAIMS
 

Count One: United States C!t!!.!.titotion. Sixth and Fourteenth Amendlnents
 

103. Paragraphs one through 102 are incorporated fully herein. 

104. The State's prosecution of Plaintiffs and Members of the Plaintiff Class without affording 

them adequate legal represeJ::tation violates Plaintiffs' rights under the Sixth and Fowteenth 

Amendments to the United States Constitution, including, but not limited to~ their rights to the 

effective assistance of c0U11sel and due process oflaw. 

105. The Public Defender:: Office for Calcasieu Parish and the Public Defender Board; by 

continuing to accept appoin1::nel1ts for new cases, ensure that Plaintifts and Mem.bers of the 

Plaintiff Class will continue t':l be denied effective legal representation. 
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106. Unless enjoined by the: Court, Defendants will continue to violate and cause tile violation 

of the constitutional rights of111e Named Plaintiffs and Members ofthe I'laintiffClass. 

Count Two: Article I, SectiO!lS 2 and 13 ofthe Louisiana Constitution of 1974 

107. Paragraphs one throug~ll02 are incorporated fully herein. 

108. Defendants' failure t:l provide Plaintiffs and Members of the Plaintiff Class with 

adequate legal representation 'Violates Plaintiffs' rights \Ulder Article I, Sections 2 and 13 of the 

Louisiana Constitution of 197t 

109. Unless enjoined by th<: Court, Defendants will continue to violate and cause the violation 

of the state constitutional righ:~s ofthe Named Plaintiffs and Members of the Plaintiff Class. 

Count Three: 42 U.S.C. § 19;~3 

110. Paragraphs one tbrougll102 are incorporated fully herein. 

Ill. Defendant Mitchell BI; rgeron' S t8.ilure to provide Plaintiffs and Members of the Plaintiff 

Class with adequate legal rej:,resentation, which violates Plaintiffs' rights under thr.: Sixth and 

Fourteenth Amendments to lhe United States Constitution, results from acts and! omissions 

performed by him under the cl)lor of state law. 
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PRAYER FOR RELIEF 

112. WHEREFORE, Plainti:Is respectfully request the following relief: 

113. Certification ofthe Cla:~s as defmed in paragraph 50 above; 

114. A declaration that Ddendants are depriving Named Plaintiffs and Membe~ of the 

Plaintiff Class of their right 1;0 the effective assistance of counsel pl.lrsuant to the Sixth and 

Fourteenth Amendments to th:, United States Constitution and Article I, Sections 2 and 13 of the 

Louisiana Constitution of 1974; 

115. The issuance ofa pemtanent injunction restraining Defendant the: State ofLouisiana from 

prosecuting Named Plaintiffs lind Members of the Plaintiff Class in Calcasieu Parish while they 

are being deprived of their comti.tutional rights to the effective assistanCtl of counsel. 

116. The issuance of a pelmanent injunction restraining Defendants the Louisiana Public 

Defender Board and Mitchell Bergeron in his official capacity as the 14th Judicial District Public 

Defender from accepting any Ilew felony oases while the assistant public defenders carry felony 

oaseloads that exceed statewid)~ caseload standards set by the Louisiana Public Defender Board. 

117. For an award ofplaintUfs' costs and attorneys' fees; and, 

118. Any such further relief as this Court deems necessary or proper to alleviate the violations 

set forth herein. 
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Respectfully Submitted~ 

HAMLTON P. FOX, III
 
CARTER L. WILLIAMS
 
SUTHERLAND ASBILL & BRENNAN L.L.P.
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CALEB S. FOX
 
BAKER BOTTS L.L.P.
 
1299 PENNSYLVANIA AVE~E. N.W.
 
WASHINGTON, DC 20004-:1400
 
202.639.7700 (T)
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